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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-80101-Civ-Middlebrooks/Johnson
DIALLO JOHNSON, MARY
RAFTER and LINDA STANLEY,
Individually and on Behalf
of All Others Similarly Situated,
Plaintiffs,
VS.

WILLIAM S. WHITE, et al.,

Defendants.

PLAINTIFFS’ RESPONSE TO THE MOTT WHITE
DEFENDANTS’ MOTION TO STAY DISCOVERY

Plaintiffs Diallo Johnson, Mary Rafter and Linda Stanley hereby respond to the motion to
stay all discovery filed by William S. White, Claire Mott White and Ridgway White, and joined
in by all other Defendants.

INTRODUCTION

Plaintif Mary Raf ter i s a minority shareholder in
S u g aand’plpintiffs Diallo Johnson and Linda Stanley are a current and a former participant,

)

respectively, in U.S. Sugar’s Employee Stock
Plaintiff Rafter brings a breach of fiduciary duty claim, and other common law claims, against
u. S. Sugar s Boits coatrolling shai2holders im tomnectson vatimad

extraordinary purchase offer thatford®&Sugayt si de

a privately held corporation.
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As set forth in detail in a 40-plus page Amended Complaint, Plaintiffs allege (to
summarize) thatt he Lawrence Group reached an agr eement
buy every share of U.S. Sugar for $293 per share in cash (or $575 million), that the Board of
Directors and particularly its Chairman were operating under an extreme conflict of interest that
prevented them from giving fair consideration to the offer and so failed to disclose the existence
of the offer to the shareholders and eventually rejected the offer, and that the Defendants were
simultaneously misrepresenting to their shareholders and the ESOP participants that their shares
in the company worth almost $100 less per share than the Lawrence Group’s offer. In addition,
Plaintiffs allege that a series of misrepresentations were subsequently made to them by the
Defendants regarding the value of their shares, without ever taking into account the fact that an
outside party was ready, willing and able to purchase their shares for $293 per share. Plaintiffs
Johnson and Stanley also bring certain claims under the Employee Retirement Income Security
Act ( “ E R | bséd’on) their status as present and past participants in the U.S. Sugar ESOP.

Plaintiffs filed their original Complaint on January 31, 2008. None of the Defendants
filed a responsive pleading and instead filed motions to dismiss the Complaint. Pursuant to
Fed.R.Civ.P. 15(a)(1)(A), Plaintiffs were therefore entitled to file an Amended Complaint as of
right, which they did on this date, May 2, 2008. As a result, the previously filed motions to
dismiss are now moot. However, Defendants will presumably again file motions to dismiss
against some or all of the causes of action set forth in the Amended Complaint.

There is nothing about this case that warrants the unusual step of a stay of all discovery
pending resolution of any motions to dismiss. Plaintiffs respectively request that the Court deny

Defendant s’ motion and that discovery continu
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ARGUMENT

DISCOVERY SHOULD NOT BE STAYED PENDING RESOLUTION
OF ANY MOTIONS TO DISMISS THE AMENDED COMPLAINT

Discovery should not be stayed pending a resolution of any additional motions to dismiss
the Amended Complaint that may be filed by the Defendants. As an initial matter, such a stay
would run counter to the discovery practices set out in this District’s L
Handbook:
Normally, the pendency of a motion to dismiss or motion for
summary judgment will not justify a unilateral motion for to stay
discovery pending a ruling on the dispositive motion. Such
motions for stay are generally denied except where a specific
showing of prejudice or burdensomeness is made, or where a
statute dictates that a stay is appropriate or mandatory.
See S.D. Fla. L.R., App. A, Part 1.D(5). There is no statute that dictates a stay in this action, and
the Defendants have not made a “specific show
In addition, the case on which Defendants primarily rely for their argument, Chudasama
v. Mazda Motor Corp., 123 F.3d 1353 (11th Cir. 1997), is not remotely on point here. The
El eventh Circuit described that case as one
district court effectively abdicates its responsibility to manage a case involving contentious
litigants and permits excessive and dilatory discovery t act i ¢ s It. et 1366u That,afmo k . ”
course, is not and will not be the case here. In any event, the Eleventh Circuit merely held that
the district court, which had ruled on a motion to compel certain discovery by the plaintiff,

should have instead ruled on a pending motion to dismissan “especially dubi o

greatly enlarged the scope of discovery in the case before ruling on the motion to compel. See
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id. at 1368-69. Again, that is not the case here.!

Nonetheless relying on Chudasama, Defendants contendt hat Pl ai nti ff s’ «c|
and d uabdithosuarant a stay of all discovery. Defendants focus on the fact that
Plaintiffs have brought certain claims under the ERISA, which Defendants contend should be
dismissed for failure to exhaust administrative remedies under the ESOP Plan. See Motion to
Stayat4-6. Pl ainti ffs’ wild/l respond to this argumen
made in a motion to dismiss certain counts in the Amended Complaint. However, when it comes
to considering a stay of all discovery, Def e ndant s’ bedadetgewame nt i s

First, Plaintiffs’ ¢ o r e tatliteonalroosnman fave claims for breach of fiduciary
duty and other common law claims. These claims are not brought under ERISA and are not
subject to any administrative exhaustion requirement. Ther e i s not hing “novel
about a breach of fiduciary duty claim brought by minority shareholders against a Board of
Directors and a controllingshar e hol der of a corporation. |l ndee
sets forth a clear case of a Chairman and Board of Directors operating under a conflict of
interest, a sitwuation which r e quderDetawarelaw cour t
to scrutinizetheD e f e n d a n ttsdeternuine whetherat tvas entirely fair to the corporation
and the minority shareholders. See, e.g., In re PNB Holding Co. Shareholders Litig., 2006 WL
2403999, at *12 (Del . Ct .dafiphesincariatdtiansatione nt i r e
involving conflicted director); Strassburger v. Early, 752 A.2d 557, 570 (De. Ct. Ch. 2000)
(same). This will require a fact-intensive and careful inquiry into the fairness (or lack thereof) of

Defendants’ conduct wit h rrendtpeewentsthdtfolloweth e L awr e

! Cotton v. Massachusetts Mutual Life Insurance Company, 402 F.3d 1267, 1292 (11™ Cir. 2005),
which Defendants also cite (without description or explanation) (Motion to Stay at 3) has nothing to do
with whether or not a district court should grant a motion to stay discovery other than citing to
Chudasama for a proposition that has no relevance here.
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Second, Mary Rafter, a direct shareholder in U.S. Sugar, has not brought any ERISA
claims and is not subject to any potential exhaustion requirement. She too has brought a
traditional breach of fiduciary duty claim (Counts | & II) and other state law claims (Counts 11,

IV & V). Regardless of how the Court eventually
argument, it wil!l have no bearing on Rafter’s
The discovery on these common law claims will encompass the full scope of Plai nt i f f s’
allegations in this lawsuit (e.g.,thenat ur e and terms of the Lawrenc
Defendant s’ response, the reasonabl eness of v

rejecting the offer, the basis for representations made to shareholders about the fair market value
of U.S. Sugar shares, and the like). In other words,evenifs ome or al |l of Pl ai nti
claims were stayed or dismissed without prejudice pending an administrative process (and they
should not be), the full scope of offidaiarynt i ff s’
duty and other common law claims.

Inthe Mott White Defendants’ Motion for Prot:
Supplement to Motion to Stay (Doc. 79), the Defendants also cite to the discovery that Plaintiffs
have issued to date to suggest that discovery in this case will be a burden they should be able to
put off or avoid. If anything, however, the course of discovery to date underscores that
discovery has not been unfair or burdensome to Defendants. Plaintiffs have issued 8 subpoenas
duces tecum to non-parties; however, the Defendants have not had to move for a protective order
or even file objections to any of the subpoen
agreements to narrow the subpoenas whenever asked. In addition, Plaintiffs have served a single
set of requests for production on each of the defendants (though not the corporate officers of U.S.

Sugar) and have only served 6 sets of interrogatories (even though there were 15 defendants in
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the original Complaint). Defendants have not yet responded to any of these discovery requests,
and Plaintiff’'s ¢ oun gespbndwhenser &skgd: | engeventaf ext ensi
there are particular discovery requests that Defendants believe are overbroad and burdensome,
the way to handle that is to first attempt to
agreement to narrow the request can be reached, not to seek a wholesale stay of all discovery.
Finally, Defendants also argue that Plaintiffs will not be prejudiced by a stay of all
discovery, because discovery can always be commenced after resolution of the motions to
dismiss. See Motion to Stay at 4. This argument, however, flies in the face of the presumptions
established in this District by the Discovery Practices Handbook. A defendant could make the
very same argument in virtually every case. Regardless, Plaintiffs will be prejudiced by such a
stay. A pretrial schedule has already been established in this case; staying all discovery until a
resolution of any motions to dismiss will make it more difficult for Plaintiffs to meet pre-trial
deadlines. As it is principally the Plaintiffs who will be conducting discovery of the defendants
(and certain non-parties), it is the Defendants who will benefit from such a delay and the

Plaintiffs who will be prejudiced.
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CONCLUSION

Plaintiffs respectfully request that this Court deny in its entirety the motion to stay all

discovery filed by William S. White, Claire Mott White and Ridgway White, and joined in by all

other Defendants.

Respectfully submitted,

COLSON HICKS EIDSON
255 Aragon Avenue

Coral Gables, FL 33134-5008
Telephone: (305) 476-7400
Facsimile: (305) 476-7444
E-Mail: curt@colson.com

By: s/ Curtis B. Miner
CURTIS MINER
Fla. Bar No.: 0885681
LEWIS S. EIDSON
Fla. Bar No. 151088
ROBERTO MARTINEZ
Fla. Bar No. 305596

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 2nd day of May 2008, | caused the foregoing

document to be served via CM/ECF on all counsel of record on the attached Service List.

s/ Curtis B. Miner
Curtis B. Miner
Florida Bar No. 885681
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